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Members, 

This week we spent time preparing for next week's meeting of the LIPA Board that will be held in Alexandria on 
Wednesday. We continue to see multiple pharmacy-related issues and concerns-some new and emerging and some we have 
battled for years-impacting our members. 

Board of Pharmacy Consideration of Regulatory Proposals As we reported to you in a Fax Blast on Wednesday, the 
Board of Pharmacy considered two regulatory proposals supported by chain pharmacies at their meeting yesterday that we 
believed needed your attention. Our guidance from pharmacists throughout the state offered concerns that the changes proposed 
would adversely impact patient safety and well-being. 

The Board considerations included: 1) a proposal that would allow pharmacy technicians to administer immunizations; 
and 2) a proposal to increase the pharmacist to pharmacy technician ratio. We shared with members our belief that prohibiting 
both regulatory proposals would protect the public from medication errors and misuse, along with our reasons for this position. 
Both proposals were rejected by the Board of Pharmacy, with the proposal regarding the expansion of technician ratios rejected 
unanimously by the Board members. 

We were able to bring to the Board's attention multiple issues with the regulatory proposals the Board of Pharmacy was 
considering. In 2004, the Board allowed pharmacists to administer medications directly to a patient with a medical order in 46 La. 
Admin. Code Pt. LIii, §521. In 2010, the Legislature passed Revised Statutes 37:1218 (Influenza immunizations) and R.S. 
37:1218.1 (Non-Influenza immunizations) that allowed pharmacists to administer medications directly to a patient over the age of 
seven without a medical order. Neither statutes authorized other than pharmacists nor does the law allow pharmacists to delegate 
this authority. The proposed regulation attempted to sidestep the authority granted to pharmacists by the Board and the 



Legislature by granting immunizing ability to technicians. Instead of attempting to do this directly in 46 La. Admin. Code Pt. LIii, 
Ch. 9: Pharmacy Technicians, the regulatory proposal heavily amended language in 46 La. Admin. Code Pt. LIii, Ch. 5: 
Pharmacists. The language moved away from prescriptive orders and towards "Medication Administration Registration," that 
would expand administration to pharmacy interns and technicians. Although no COVID vaccine currently exists, a pharmacist 
may be able to administer a COVID vaccine in the future on their own dispensing order. A pharmacist and other providers, 
properly credentialed, may have the authority to administer a future COVID vaccine with some blanket dispensing protocol and 
standing order. 

Additionally, we believe the regulatory proposal regarding pharmacy technician ratios was unnecessary because non
pharmacist corporate owners promoted this change rather than taking the appropriate approach to staffing their stores - hiring 
more pharmacists to handle the workload. After all, if you have more pharmacists you can have more techs. Under current 
regulations, a pharmacist can oversee up to 7 licensed personnel at one time. Those include 3 certified pharmacy technicians or 
2 certified pharmacy technicians and 1 pharmacy technician candidate, along with four pharmacy interns, if one is a paid 
pharmacy intern and three pharmacy interns on a rotation through their pharmacy school, along with an unlimited number of 
unlicensed personnel. 

We would like to thank the 80-plus pharmacists who were logged onto the Zoom call, attentive to the Board's activity, and 
voicing their thoughts and concerns. Pharmacists jointly voiced their experience and education-guided opinion that patient safety 
was their utmost concern. Pharmacists should not to be treated as a commodity. The educational and clinical experience 
pharmacists provide better the lives of patients, and by successfully educating the Board of Pharmacy our pharmacists showed 
substantial value that you offer by working together to educate regulatory bodies. 

COVID-19 Fallout Continues We consider to see fallout from the ongoing COVID-19 pandemic not only here in 
Louisiana but throughout the country. Because of the COVID situation in Tennessee, NCPA has announced that their annual 

conference which was to be held in Nashville in October is being converted to a virtual event on October 18th and 19th• 

Registration will open on August 28. This cancellation is not unique to NCPA-the National Association of Medicaid Directors 
announced yesterday that they have made the difficult decision to cancel their 2020 annual conference in Washington DC (over a 
thousand attendees) that was scheduled for early November and will have a virtual event instead. Closer to home, the New 

Orleans Saints announced this week that their September 13th home opener against Tampa Bay will be "virtual" with no fans in 
attendance. 

HHS Has Simglified and Streamlined the CARES Act Provider Relief Fund Application Process! In addition to now 
allowing those providers who received a General Distribution CARES Act Payment (including providers who did not apply for the 
balance of their funding and those who formally declined their payment) to apply for Provider Relief Funding, HHS majorlY. 
sim12lified and streamlined the PRF application process this week. The bottom line is that any pharmacy that billed Medicaid or a 
Medicaid MCO in either calendar year 2018 or 2019 and that is still operating is eligible to receive a payment totaling 2% of their 
total patient care revenue from all payer sources (Medicaid, Medicare, commercial, self-pay). You can choose to use either 2017, 
2018, or 2019 revenue to calculate your payment. 

The extended deadline to file an application is 10:59 PM Louisiana time on Friday, August 28th• This deadline has already 
been extended twice so this could very well be the final deadline! The primary information you need to apply is a federal tax 
return (which shows your revenue) and your own calculation of the percentage of that reported revenue that was from patient 

care. HHS has deleted many of the questions on the original June 10th application and also reduced the amount of information 
that must be uploaded, eliminating as much of the "red tape" as possible and making it easier for providers to apply. _You will still 
need to upload the federal tax return you use (choice of 2017, 2018, or 2019). Note that the Revenue Worksheet only applies to 
providers who acquired or disposed of a subsidiary. 

Instructions are very clear for both reporting Revenues in Field 10 of the application (where on the tax return to look for 
this info) and also the Percentage of Revenues from Patient Care in Field 12 (what to subtract: any revenue from retail, 
insurance, real estate, insurance, grants, tuition). 

The PRF application is a three-step online process that begins with going to the Portal which is operated by 
UnitedHealtcare/Optum. UHC/Optum doesn't make any of the policy and the process does not require credentialing or contracting 
with UHC. The information you submit will only be used to administer the CARES Act Provider Relief Fund. If you do not already 
have an Optum ID, you will need to set one up. LIPA staff watched-and highly recommends- this HHS webinar recording from 
yesterday, August 13. A detailed walkthrough of the provider portal begins at the 29:00 -minute mark. 

You first input your Tax Identification Number (TIN) so that it can be validated. Make sure the Organization Name is 
exactly the same as on the W-9 and IRS records. Before proceeding with the rest of the application the TIN must be validated. In 
the worst-case scenario this could take days,;, Y.OU will get a secure e-mail along with an access code so that you can go into the 
Portal and enter the rest of your information. HHS recommends that you check and make sure this e-mail does not land in your 
junk mail folder. 

As a reminder, Congress allocated many billions of dollars in CARES Act funding to cover losses and additional costs 
that health care providers-including pharmacies-have incurred and will incur as a result of the COVID pandemic. HHS assumes 
that every patient is a potential COVID patient, so their assumption is if you provided services to anyone you provided services to 
potential COVID patients. The CARES Act states that payment must be used to prevent, prepare for, and respond to coronavirus, 
and reimburse health care related expenses or lost revenues attributable to coronavirus. 



You may recall that LIPA requested that LOH consider a temporary increase in the professional dispensing fee. Their 
position is that any available CARES Act funding is 100% federal dollars and the most appropriate pathway to compensate 
Louisiana Medicaid providers for losses and additional costs secondary to COVID-19. This funding is a grant and does not need to 
be repaid. Providers have until July 31, 2021 to spend the funds which are in addition to any funds you may have received from 
SBNPPP or FEMA. The only caveat is that funds cannot be used to cover an expense or loss covered by another funding source 
or for which another funding source is obligated to pay. 

LIPA strongly encourages members to contact us if they have questions and also any "lessons learned" that can be 
shared with members who have not yet completed the application process. 

Continuing Pharmacy Education Needs Survey Yesterday we sent out a survey to LIPA members to help us identify 
your priority needs for continuing pharmacy education that LIPA will make available to our members during the coming year. If you 
have no yet completed the survey, please take a few minutes to do so. We want to make certain that the topics we cover are those 
that are most relevant to our pharmacists and pharmacy techs. If you missed it, here again is a link to the survey. 

0GB Selects CVS/Caremark to Replace Med Impact Effective 1/1/21--Protest Filed The Office of Group Benefits 
(0GB) separately contracts with a PBM to administer the prescription drug benefits for state employees and state retirees. The 
contract is awarded through a competitive procurement and Med Impact is the current PBM. After a RFP process, 0GB has 
announced that they have intend to award the contract beginning January 1, 2021 to CVS/Caremark. However, Med Impact and 
others have filed a protest and contract negotiations are on hold at this time. 

The Office of Group Benefits currently covers: 84,204 Active state employees, 105,294 Covered dependents, 41,567 
Retirees with Medicare, 17,738 Retirees without Medicare, and 300+ COBRA constituents in Louisiana. 

In the first of two required meetings, 0GB today asked the Joint Legislative Committee on the Budget for approval of a 
one-year emergency contract with CVS/Caremark that will be in effect for calendar year 2021. Notably, the emergency contract 
has an effective date that falls after full implementation of Act 124, which was passed by the legislature in 2019 at your urging. 
This means that 0GB and CVS will have to respect those guidelines that are now set in Louisiana law. Med Impact has argued 
that their current contract with 0GB was executed prior to a number of our Louisiana laws going into effect and they don't have to 
abide by Act 124 provisions until they sign a new contract. This takes care of that issue. The one-year emergency contract gives 
OGB-as well as LIPA and our members-the opportunity to evaluate CVS/Caremark's performance as the PBM for 0GB. We 
along with members of the legislature will be reviewing this emergency contract and will report to you the facts we learn. 

Mail Order Delivery is Being Impacted by Post Office Slowdowns While Fed Ex and UPS delivery is used for 
prescription delivery, U.S. mail continues to be used as well. In fact, as reporting in this story, the vast majority of VA prescriptions 
are filled using the postal service and the recent mail delays are adversely impacting our veterans. This is something we want to 
make certain that our pharmacists are aware of. 

When Will Suspension of Retroactive DIR Fees During Pandemic Finally Get Attention? We read with interest 
the summary of Medicare policy changes that have been made in response to the coronavirus pandemic that was compiled by the 
Commonwealth Fund and Health Management Associates (HMA). We were particularly interested in policies related to Medicare 
Advantage and Part D plans and this one definitely caught our eye: CMS clarified that MAOs and Part D plans will not have to 
submit 2020 HEDIS data and the 2020 CAHPS survey data. The 2020 Health Outcomes Survey, scheduled from April-July 2020, 
has been postponed to late summer. CMS will use last year's HEDIS and CAHPS scores and ratings from the 2020 Star 
Ratings for the 2021 Star Ratings [emphasis added]. Our question is, since CMS is giving them a break on quality metrics, 
shouldn't Medicare plans and their PBMs extend that to pharmacy network providers? 

Not Good- Federal Appeal Court Rules ERISA Preempts North Dakota PBM Law On August 7, 2020, the U.S. 
Court of Appeals, Eight Circuit, held the ND Century Code law was preempted by ERISA and is not enforceable in the state. The 
District Court determined that the North Dakota law was not preempted by ERISA and only one provision was preempted by 
Medicare Part D. (Read the Decision) 

In 2017, North Dakota passed a law regulating pharmacy benefit managers ("PBMs"). PCMA sued North Dakota 
through its State Health Officer Mylynn Tufte, and several others, including the state Board of Pharmacy and the President of the 
Board of Pharmacy. PCMA argued a North Dakota ("ND") law was preempted by the federal Employee Retirement Income 
Security Act ("ERISA") and the Medicare Prescription Drug, Improvement, and Modernization Act of 2003 ("Medicare Part D"). 

The North Dakota law "sought to define the rights of pharmacists in relation to PBMs, and to regulate certain practices 
by PBMs." The law: 

• regulated fees PBMs and third-party payers ("TPP") may charge pharmacies

• limits what copayment PBMs or TPP may charge

• dictates the quality metrics PBMs and TPP may use to evaluate pharmacies and structure how they may reward
performance



• prohibits, subject to certain exceptions, PBMs from having "an ownership interest in a patient assistance program
and mail order specialty pharmacy

• regulates benefits provisions and plan structures

• requires certain disclosures on the part of PBMs and prohibits PBMs from setting limits on information pharmacists
may provide patients.

This decision is certainly disappointing, but not unexpected. This Appellate Court ruled the same way in PCMA v.
Rutledge in 2018 and PCMA v. Gerhart in 20017 and relied on the same precedents here, including Gobeille v. Liberty Mutual 
Insurance. In its amicus brief to the U.S. Supreme Court, Arkansas cited the extremely broad and seemingly unlimited reading of 
these clauses by the Appellate Court as a reason for the Supreme Court to accept Rutledge. 

Rutledge is currently scheduled for arguments on Tuesday, October 6, 2020. We trust that the Supreme Court will 
agree with late Justice Scalia's concurrence in California Division of Labor v. Dillingham Construction, counseling courts to avoid 
reading ERISA's preemption clause too broadly because, "as many a curbstone philosopher has observed, everything is related to 
everything else." LIPA will continue to update its members on Rutledge and other legal cases across the country. 

As an interesting aside, North Dakota has one very unique law on the books. It requires a licensed pharmacist to own at 
least 51% of a pharmacy in that state, which effectively prohibits some large national chains such as Walgreens and Wal-Mart 
from operating pharmacies within its stores in North Dakota. If a chain located in the state wants to operate a pharmacy 
department and is not owned by a licensed pharmacist, the only other way is for the chain to lease space to a licensed 
pharmacist. It is estimated that North Dakota has approximately 245 pharmacies, 20 of which are older chains with pharmacies 
that were grandfathered in because they were doing business in the state in 1963, when the ownership law was originally passed. 
The law has survived many challenges over the years, including one before the U.S. Supreme Court in 1974. 

Ohio Medicaid MCOs Reimbursing Pharmacists for New Services The Columbus Dispatch reported this week on 
Ohio's Medicaid MCOs who have begun piloting programs to pay pharmacists for clinical services in which pharmacists will 
collaborate with physicians and other medical providers to assist patients being treated for tobacco cessation, opioid 
management, diabetes and asthma. Three of Ohio Medicaid's five Medicaid MCOs have launched such programs in which 
participating pharmacists are compensated to provide patient consultation, monitor medication and adjust as needed, demonstrate 
medical equipment, order lab tests, and provide preventive care, including vaccinations. 

We Saw it in the NEWS 

• NEW COVID Drug Showing Rapid Results for Critically Ill COVID Patients at Houston Methodist This week,
Houston 2 Click reported on the rapid recovery Houston Methodist Hospital doctors are seeing from treatment of
critically ill COVID patients with a new drug called RFL-100 or aviptadil. The drug has been approved by the FDA for
emergency use for those patients too ill to enter the FDA's Phase2/3 trials.

• Dr Fauci on Pre-Vaccine Treatment for COVID 19 Axios' reporting yesterday summarized Dr. Fauci's most recent
guidance on COVID therapeutics while we wait for a vaccine. Antibody drugs and various medicine cocktails against
the coronavirus are progressing and may provide some relief before vaccines. Two therapies are known to be helpful
[we reported on them in last week's newsletter], and more could be announced by late September, NIAID Director
Anthony Fauci told Axios. The two are only used for hospitalized patients. Dr. Fauci said he hopes to see results next
month from monoclonal antibodies trials that target the virus specifically. This is important because it is expected to
take many months-a year or more-before a COVID-19 vaccine is widely available.

• A Reassuring (We Think?) NYT Headline "You Probably Won't Catch the Coronavirus From Frozen Food' or so

says the New York Times in an August 13th story that reports on frozen chicken wings imported to China from Brazil 
that tested positive for COVID-19. "Experts" say that the chances of catching the coronavirus from food-particularly 
frozen, packaged food-is "exceedingly low." 
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