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In this week’s issue: 

• New Phase 3 Information 

• Update on Louisiana Pharmacist Relief Fund 

• Do You Have a Contract with a 340B Covered Entity? 

• Occupational Licensing Review Commission 

• Board of Pharmacy Appointment - District 1 

• Pharmacists Can Now Order & Administer COVID Vaccine for Ages 3+ 

• The Issue of State Law and Federal Preemption 

• Rutledge vs PCMA 

• Prepare Now for Next Month’s Medicare and Medicaid Open Enrollment 

• OPH and OGB Leadership Changes 

• Unintended Consequences of Mail Order Drugs 

Members, 

We have ended another week in which thousands of Louisianans struggled—including, 
in many of our parishes, your patients, your employees, your families and your 
businesses. Over 100,000 customers are still without power with state offices remaining 
closed. In some positive news, the Governor stated yesterday that he will issue an order today moving to Phase 3 of re-opening, 
although the face covering mandate will remain in place. The Governor noted several factors that may or may not result in a 
resurgence of the virus in coming weeks: The large number of COVID cases in southwest Louisiana when Hurricane Laura hit with 
many residents temporarily sheltering in other parts of the state; resumption of schools and colleges/universities, and Labor Day.  

New Phase 3 Information. This afternoon, Governor Edwards provided additional details for Phase 3, which will go into effect 
tonight. Nursing home visits banned for now. LDH is finalizing plans for a pilot program to allow outdoor nursing home visitation 
in parishes with 5% positivity or less and no new cases in 14 days. 

Restaurants, churches, and retail businesses can open at 75% capacity but must observe social distancing. Casinos remain at 50% 
capacity. Bars remain closed to on-premises consumption, however, bars located in parishes with 5% positivity for at least two 
weeks may opt-in for on-premises consumption. Bars in parishes that opt-in will be allowed to open at 25% capacity, up to 50 
people, and they may also have 50 customers outdoors. Drinks must be ordered and delivered at your table but no live music will be 
allowed. All alcohol sales and service for on premises consumption must end at 10 p.m. during Phase 3. This includes restaurants, 
casinos, and bars.  

Update on Louisiana Pharmacist Relief Fund   A huge “THANK YOU” to the generous donors who have already contributed 
more than $11,000 through GoFundMe to the Louisiana Pharmacist Relief Fund. Additionally, Louisiana Wholesale Drugs has 
committed $25,000 to the effort. The fund was set up just over a week ago to assist our independent pharmacists throughout the 
state who suffered losses as a result of Hurricane Laura, the fifth most powerful hurricane to hit the 
United States in recorded history. As a reminder, you are under no obligation to include a “tip” of any 
amount when making a donation through GoFundMe. You can simply click on “Other” and enter any 
amount—including zero.  

 
• September 13th—Final 

Deadline to Apply for CARES 
Act Provider Relief Fund 
Payment 

• October 6th—U.S. Supreme 
Court to hear Rutledge vs 
PCMA 

• October 14th—Board of 
Pharmacy: PBM monitoring 
advisory council 

• October 18th/19th—Virtual 
NCPA 2020 Annual 
Convention 

Dates to Know 

Continued on next page 

https://www.gofundme.com/f/Pharmacist-Relief-Fund


  

2 

Friday, September 11, 2020 
Click here to  

visit us on Facebook 
 

www.LIPAnow.org 

We need to hear from our members who were adversely affected by the storm. Did you or your employees suffer physical damage 
to your home or business? Have to destroy inventory because of power outages? Make purchases such as generators or fuel?  Were 
you forced to close your business? We want to assure that payments from this fund can quickly be made to folks who were 
impacted.  How can we help?   

Sunday Could Be the FINAL Deadline to Apply for CARES Provider Relief Funding   September 13th (Sunday) is still the 
deadline (we checked the HHS website to confirm) for providers to initiate the application process for CARES Act Provider Relief 
Funding. This means you must at a minimum, submit your Tax Identification Number for validation through the online portal. 

If you have not done so, we strongly encourage you to initiate the application process for this funding. While it is taxable 
income, it is considered a grant and not a loan and is in addition to PPP, SBE, FEMA, and state funding.  Congress specifically 
earmarked these funds for providers of patient care in acknowledgement of your 1) additional costs and 2) lost revenue as a result 
of the COVID-19 pandemic. HHS’ eligibility information includes the following definition of “patient care”: patient care includes 
health care, services and support, as provided in a medical setting, at home, or in the community). 

The Provider Relief Fund Help Line number is 1-866-569-3522 and will be open until 10 PM tonight (Friday).   Note that it is not 
open on weekends. Should you have questions during the weekend, please feel free to call or text LIPA team member Ruth at 225-
241-1437 or e-mail her at kennedy@ssgla.com. 

Do You Have a Contract with a 340B Covered Entity? Eli Lily recently announced that it will no longer give 340B discounts to 
contract pharmacies as of September 1st and this could be just the “tip of the iceberg” as other manufacturers are taking actions that 
involve 340B contract pharmacies and pricing as well. The 340B program is administered by the federal government through 
HRSA. Please let LIPA know if you have such a contract and get 340B pricing to provide outpatient drugs to a covered entity 
such as a community health center or a qualified hospital. 

Occupational Licensing Review Commission Yesterday afternoon, the La. OLRC, comprised of designees from the Governor, 
Secretary of State, State Treasurer, Commissioner of Agriculture, and the Commissioner of Insurance; met via Zoom to consider  
Regulatory Proposal 2019-G by the Board of Pharmacy. A video replay of the meeting can be viewed on YouTube here. Our item 
comes up approximately at the 45.39 minute time stamp mark of the video. The proposed regulations implement provisions of Act 
124 of the 2019 Regular Legislative Session. Representatives from LIPA were on the call to testify in favor of the regulations. 
PCMA raised several issues, including an allegation that Act 124 was permissive and did not require PBMs to apply for a permit 
from the Board. As you may recall, Act 124 enjoyed a near-unanimous vote at the Legislature and yesterday, the OLRC agreed 
with Legislature and the proposed regulations written by the Board. The regulatory proposal was approved by a vote of 5-0.  The 
discussion was very lively with the PCMA attorney continuing to regurgitate the same information which he has suggested and has 
been disregarded as not applying in multiple meetings with the legislature and with other bodies over the past three or four years.  

Secretary of State Kyle Ardoin noting his experience in learning about PBM’s and having to deal with their activity for a number 
of years was particularly interested in the information shared and the rules being proposed.  Secretary Ardoin’s leadership was 
appreciated.  Important information was also offered by Commissioner of Insurance Jim Donelon who spoke from his experience 
in working with independent pharmacy complaints brought to the Department of Insurance but being outside the statutory authority 
of his department.  

The motion to approve the rules was made by Secretary Ardoin and seconded by Commissioner Donelon. The Notice of Intent to 
proceed with the rule making process will be published in the Louisiana Register in the coming months. The Notice will solicit 
public comments, so LIPA will provide updates and information on how to provide comments to the Division of Administration in 
a future newsletter once the Notice is published. 

https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
http://www.lipanow.org/
https://cares.linkhealth.com/#/
mailto:kennedy@ssgla.com
https://www.beckershospitalreview.com/pharmacy/eli-lilly-stops-giving-340b-discounts-to-contract-pharmacies.html
http://www.pharmacy.la.gov/assets/docs/Cmtes/RegRev/RegProp2019-G_PBMs_Draft4.pdf
https://www.youtube.com/watch?feature=youtu.be&v=ehEqlzjBs0s
https://legis.la.gov/legis/ViewDocument.aspx?d=1143721
https://legis.la.gov/legis/ViewDocument.aspx?d=1143721
https://www.doa.la.gov/Pages/osr/reg/register.aspx
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Board of Pharmacy Appointment - District 1 The Louisiana Board of Pharmacy currently has a vacant seat in District 1 
(Jefferson, St. Tammany). The upcoming appointment will be extremely important for independent pharmacies and the practice of 
pharmacy. 

The Governor will appoint the new member from a list of three names submitted by the Board. Former board member Diane 
Milano is among those names. Quick facts on Diane: 

• Owns Chateau Drugs with her husband Kerry Milano.  

• Strong advocate for independent pharmacies with a passion for patient wellbeing.  

• Active support of Gov. John Bel Edwards.  

PCMA and the chain pharmacies are desperately trying to get their chosen corporate pharmacist appointed. As always, the worry is 
empowering corporate chains that focus on profits over patients.  

Please contact Boards & Commissions, through Roz Moore and Matthew Block, to express your support for Diane Milano. Ask 
Gov. Edwards to appoint Diane to the District 1 seat so that she, and independent pharmacists statewide, can continue the progress 
we have made in getting some accountability in place for the PBMs and chain pharmacies that are devasting healthcare and patient 
safety in Louisiana.  

Ultimately, this is a political appointment, so Gov. Edwards and Boards & Commissions need to hear from hundreds of Louisiana 
citizens instead of out-of-state PBMs and chain pharmacies. They cannot ignore your voice as you advocate for Diane Milano and 
for better patient health, safety, and welfare.  

Contact Information:  

Roz Moore                                  Matthew Block 

Roz.Moore@la.gov                    matthew.block@la.gov 

225-342-7188                             225-342-7015 
 

NEW! Pharmacists Can Order & Administer COVID Vaccine for Ages 3 and Above On Wednesday September 9th, HHS 
announced new guidance under the PREP Act that will allow state-licensed pharmacists to administer COVID-19 vaccinations to 
persons age 3 and older, subject to certain requirements, when the vaccine becomes available. The goal as described by HHS in 
their press release: “Allowing pharmacists to order and administer COVID-19 vaccines will greatly expand convenient access for 
the American people."  The requirements are the standard requirements for training and record-keeping/reporting (already in our 
Louisiana state law as well). The guidance document concludes with this statement: This authorization preempts any State and 
local law that prohibits or effectively prohibits those who satisfy these requirements from ordering or administering COVID-19 
vaccines as set forth above. But this authorization shall not preempt State and local laws that permit additional individuals to 
administer COVID-19 vaccines to additional persons. So, the federal action does not supersede any state requirements that are less 
restrictive than the federal guidance. 

The Issue of State Law and Federal Preemption With oral arguments in the ERISA preemption case Rutledge vs PCMA less 
than a month away (Tuesday, October 6th at 10:00 a.m. EDT), the Eighth Circuit Court of Appeal—which issued the Rutledge 
ruling that is being appealed by Arkansas—has “tripled-down” on its position on ERISA.  Last week, the full court refused to 
reconsider their August 7th ruling that invalidated North Dakota’s law regulating PBMs on the grounds that it is pre-empted by 
ERISA. The North Dakota case is Tufte vs PCMA. Mylynn Tufte is the North Dakota State Health Officer while Leslie Rutledge is 
the Arkansas Attorney General. Republican presidents have appointed all but one of the judges for the Eighth Circuit Court of 
Appeal, and the three judges that issued the most recent ruling in Tufte were George W. Bush appointees.  

In 2017, PCMA filed a complaint seeking a declaration of preemption and an injunction prohibit the enforcement of the North 
Dakota legislation that sought to define the rights of pharmacists in relations to PBMs and to regulate certain practices by PBMs. 
The District Court held none of the statutory provisions were preempted by ERISA and only one was preempted by Medicare Part 
D. PCMA appealed to the 8th Circuit arguing that the entire legislation should be preempted. The 8th Circuit, citing its previous 
rulings in Gerhart and Rutledge, agreed, holding that the North Dakota legislation had an impermissible “reference to” ERISA. 

https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
http://www.lipanow.org/
mailto:Roz.Moore@la.gov
mailto:ddafasfadsfadsfsdfdfasdfasdfasdfadsmatthew.block@la.gov
https://www.scotusblog.com/case-files/cases/rutledge-v-pharmaceutical-care-management-association/
https://ecf.ca8.uscourts.gov/opndir/20/08/182926P.pdf
https://www.ca8.uscourts.gov/active-and-senior-judges
https://www.ca8.uscourts.gov/active-and-senior-judges
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Endeavoring to clarify ERISA’s “unhelpful text,” the Supreme Court determined ERISA preempts a state law that “relates to” an 
ERISA plan if it has an impermissible “reference to” or “connection with” the plan. N.Y. State Conf. Of Blue Cross & Blue Shield 
Plans v. Travelers Ins., 514 U.S. 645 (1995). A state law has an impermissible “reference to” ERISA where it (1) “acts 
immediately and exclusively upon ERISA plans” or (2) “where the existence of ERISA plans is essential to the laws operation.” 
Gobeille v. Liberty Mut. Ins., 136 S. Ct. 936 (2016). The District Court ruled in favor of North Dakota because the legislation 
covered entities that are not ERISA plans, did not immediately or exclusively act upon ERISA plans, nor did it make the existence 
of an ERISA plan essential to the operation of the regulatory scheme.  

This issue is the crux of Rutledge and the main reason the Supreme Court accepted the case and why so many interested parties 
submitted amicus curiae briefs in support of General Rutledge and Arkansas. While we are certainly disappointed the 8th Circuit 
refused to hear the case en banc, which would have allowed it to correct its previous follies, we are hopeful the Supreme Court will 
rule in favor of independent pharmacies and patients. 

Of note, ERISA preemption and Medicare Part D preemption are two different issues and North Dakota did not appeal the lower 
court’s ruling on Medicare Part D preemption to the Eighth Circuit. LIPA’s litigation in regard to Express Scripts and the 
Louisiana ten cent provider fee centers on Medicare Part D pre-emption.  

Speaking of Rutledge vs PCMA . . . We would love to have you join our contingent of Louisiana pharmacists who will be 
gathering in Washington DC on Tuesday October 6th to visually show our support for—and call attention to—the need for some 
level of oversight of PBMs.  If you are interested, please contact us for specifics and make your travel plans now We can provide a 
hotel room for you and already have a number reserved! 

Prepare Now for Next Month’s Medicare and Medicaid Open Enrollment Period Decisions by your patients on their preferred 
Health Plan (and PBM) that must be made between October 15 and November 30th (for Medicaid) or December 7 (for Medicare) 
will impact you and your patients for at least a year. The good news is that as a member of LIPA you have access to Amplicare 
(previously known as iMedicare) to quickly assist your patients in selecting the health plan that best meets their needs. By getting 
staff ready now to use this software to assist patients, you will be ready to “hit the ground running” on Thursday, October 15th 
when Open Enrollment begins. Between Medicaid and Medicare, more than half of the state’s population (more than 700,000 with 
either Medicare Advantage or enrolled in a Medicare Part D Plan and at least 1.56 M with Medicaid) will have the option to 
change Health Plans. If they take no action, they will stay with their current health plan. 

OPH and OGB Leadership Changes The Governor announced that OPH Assistant Secretary Dr. Alex Billoux will be leaving 
LDH at the end of the month. It was also announced today that Tommy Teague, CEO Of the Office of Group Benefits will be 
retiring. Mr. Teague first served as CEO of the Office of Group Benefits from March 2006 through April 2011 and returned to the 
position in December 2016. Prior to that, Mr. Teague held several other positions at OGB, including deputy director and acting 
executive director from 1983 – 1991. It will be interesting to see who succeeds Mr. Teague as OGB CEO. A significant number of 
your patients are either current State of Louisiana employees or retirees and receive their health benefits through OGB Health 
Plans and their PBMs. 

Unintended Consequences of Mail Order Drugs The US Postal Service’s recent much-publicized slowdowns have shed new 
light on the downside for both patients and payers (federal and commercial) of relying on mail order prescriptions. We are a long 
way removed from the days of “neither rain nor snow nor gloom of night stays these couriers from the swift completion of their 
appointed rounds.” (We’ve always heard this motto associated with the Post Office but in Googling to make sure we had the quote 
accurate, we learned that it was first used in the fifth century BC by Herodotus in his history of the Persian Wars about the courier 
system set up by King Darius!). In a ten-page staff report prepared for U.S. Senators Bob Casey and Elizabeth Warren, we learn 
that in 2019, over 170 million prescriptions were delivered via the US Postal Service and 2020 has seen a 20% increase in mail 
order due to the pandemic.  

While some “mail order” pharmaceuticals are delivered by UPS, Fed Ex, and the like PCMA wrote to the committee that “its 
member companies reported that an average of more than 85 percent of mail service prescriptions [are] shipped using the 
USPS,” and that several “reported numbers in excess of 90 percent.” Of the five companies who were asked to submit individual 
responses to the Committee (CVS, Express Scripts, OptumRx, Walgreens, Humana) only one of them [who they do not name in 
the report] reported using Fed Ex/UPS almost exclusively. The reality is that delivery via USPS costs less. The report concludes 
that in July 2020 and beyond, mail-order pharmacy services relying on USPS delivery subjected patients to serious health risk and 
“are imposing new costs and burdens on health care providers [due to a large number of reshipments], which could increase costs 
to the federal government”, including the increased cost of switching to UPS/Fed Ex. So, mail order delivery may not be the major 
cost saver that the PBMs tout! 

https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
http://www.lipanow.org/
https://www.warren.senate.gov/imo/media/doc/Warren%20Casey%20Mail%20Order%20Drug%20Staff%20Report%20Final.pdf?source=email
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We Saw it in the News 

•  Major headlines such as this one by NPR popped up mid-week following Astra-Zeneca's announcement that they 
were pausing their Phase 3 COVID-19 vaccine clinical trials due to a “potentially unexplained illness” of one of the 
trial volunteers. This is the vaccine that was developed by Oxford University for which trials are further along and 
received $1.2 B from Operation Warp Speed (the U.S. government). It is currently being studied in thousands of 
patients in both United States and Great Britain, with the illness—reported to be neurological—for a participant in 
Great Britain. NPR reports “In late July, results of a preliminary safety and effectiveness study found that more than 
two-thirds of the people who received the experimental vaccine reported fatigue and headache after inoculation. 
Muscle ache and fever were also common. But the researchers said that there were no "serious adverse reactions" 
among the more than 500 people vaccinated; most of the effects were "mild or moderate in severity.” 

•  Regulatory Focus published a story that can only be described as “shocking” in which they report on letters sent by 
the FDA on August 31st as part of a crackdown on online opioid sellers who operate from overseas in countries like 
Iceland, China, India, Poland, New Zealand, Pakistan, and even the United States.  This brings to mind Attorney 
General Jeff Landry’s concerns about online access to opioids that we mentioned in a prior newsletter.  Operators of 
the websites, which carry names such as “www.buydrugsmedsonline.com” and “www.beststeroidstore.net,” were 
warned for offering opioids such as oxycodone and tramadol for sale without a prescription and without adequate 
directions for use. 

The warned operators were instructed to take “prompt action” to correct the violations FDA noted, and to report their 
actions to the agency within 15 days of the letters’ date of issuance. At press time, many of the websites were still 
offering the opioids that were the subject of the warning letters. One site, Iceland-based www.mega-pillspharmacy.com, 
featured a note on its landing page that read, “NB: Contact us if you can’t find what you need. Some Products have not 
been listed for reasons Mega Pills Pharmacy deems necessary.” 

https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
http://www.lipanow.org/
https://www.npr.org/sections/coronavirus-live-updates/2020/09/08/910863680/covid-19-vaccine-trial-paused-due-to-illness-in-one-volunteer
https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)31604-4/fulltext
https://www.raps.org/news-and-articles/news-articles/2020/9/wide-swath-of-online-opioid-sellers-warned-by-fda

