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In this week’s issue: 

• PBM Services for Louisiana’s State Employees and Retirees 

• Flu Season Dr. Guidry Spoke About 

• Updates from Louisiana Medicaid Pharmacy Program 

• HHS Secretary Has Extended the COVID Public Health Emergency 

• Leadership Changes at LDH and OGB 

• Rutledge vs PCMA Preview 

• Rutledge “Watch Party” Being Hosted on Tuesday by PUTT 

• Medicaid Enrollees Received Their “Packets” for 2020 Open Enrollment 
 
Members, 

In recent issues of the newsletter, we haven’t written a lot about COVID as this 
pandemic continues to drag on and on. But we woke up to the news today that both 
President Trump and the First Lady have tested positive for COVID-19. Meanwhile, 
COVID is the “front and center” issue (but not the only issue) in the legislative 
Special Session that began on Monday at 6 PM. The State Health Officer Dr. Jimmy 
Guidry, in testimony to the Health Education Committee on Wednesday said this: "I 
predict there will be another spike and it’s going to be during flu season," And we’re 
going to see as much if not more than we saw in the spring.” This is one prediction 
that we hope doesn’t pan out! There will continue to be a push for the vaccination to 
be administered—Pharmacist and able to help significantly in vaccinating. 

 On Tuesday of next week, the Rutledge v PCMA case will finally get the hearing (oral arguments) before the Supreme Court that 
was previously scheduled for April 26 but had to be postponed due to COVID, delaying any chance for “justice” and a level 
playing field between you and PBMs. With the announcement on Monday by the Joint Legislative Committee on the Budget that a 
decision on the OGB’s emergency contract with CVS Caremark would be postponed until this Monday, October 5th, our primary 
focus this week has been working with OGB, DOA, designated legislators and CVS Caremark to improve that contract language so 
that it is not an “open checkbook” permitting CVS Caremark to unilaterally do what they wish, with no guardrails in place.  

This edition of the newsletter is going out later than we would like. The fact of the matter is we were on calls and working the OGB 
contract issue late into the evening, trying to reach consensus prior to Monday’s JLCB early morning hearing which is scheduled 
for 9:00 AM. The hearing will be streamed online and you can link to it from the Louisiana Legislature’s page here . 

We want to thank our many LIPA members who have gone “above and beyond” during the last ten days or so, making contacts 
with legislators to educate them on the “real world” implications of OGB entering into a flawed contract for PBM services. 
Roughly 25 members took time away from their pharmacies to show up at the Capitol for the JLCB hearing on Monday. Dozens 
more of you reaching out to your legislators and working with state employees to make sure the most 
accurate information is out. They prepared for and attended lengthy meetings, giving them “a seat at the 
table” to impact important decisions affecting the future of independent pharmacies in Louisiana. We 
cannot overemphasize the impact that your active involvement in this process has played in getting the 
attention of the powers- that- be and driving improvements in the OGB contractors, as well as their 
greater understanding of PBMs. 

 • October 5th—Joint Budget 
committee will hear OGB/CVS 
contract at 9:00AM in the House 
Chamber 

• October 6th—U.S. Supreme 
Court to hear Rutledge vs 
PCMA at 9:00AM 

• October 14th—PBM Monitoring 
Advisory Council and 
Prescription Monitoring 
Program 

• October 18th—LPA/LIPA 
Continuing Education via Zoom 

• October 18th/19th—Virtual 
NCPA 2020 Annual Convention 

• November 18th—Board of 
Pharmacy Meeting 

Dates to Know 

Continued on next page 

https://www.thenewsstar.com/story/news/2020/09/30/louisiana-public-health-officer-predicts-covid-19-spike-during-flu-season/3585187001/
https://www.scotusblog.com/2020/10/case-preview-courts-newest-erisa-dispute-will-clarify-states-authority-to-regulate-prescription-drug-middlemen/
https://www.legis.la.gov/legis/Agenda.aspx?m=20697
https://www.legis.la.gov/legis/Agenda.aspx?m=20697
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PBM Services for Louisiana’s State Employees and Retirees This week has been “non-stop” for us—including LIPA board 
members David Osborn and T.J. Woodard, Pharmacist member Kim Wixson, and LIPA Staff—meeting on Thursday with OGB 
officials, the Commissioner of Administration Jay Dardenne and his team, and representatives from CVS Caremark -- in our efforts 
to make sure that this Administration keeps their promise and fulfills their responsibility to Louisiana state employees, their 
families, and our retirees who need prescription drugs. This allows them:  

1)  to continue to be able to continue to choose their pharmacist, without concerted efforts being made to steer them away to a 
source who can’t --and won’t --provide them with the level of pharmacy service delivery that they are accustomed to and rely on; 

2) to not be pushed to use mail order—an even bigger problem in light of the uncertainty with the U.S Postal Service (which is 
still the dominant delivery service for mail order prescriptions) and which in recent weeks has been shown to actually increase 
costs, because of the need to remail delayed prescriptions and use more costly delivery services like Fed Ex and UPS; and  

3) to have access to the drug that is the lowest net cost to the patient and State, rather than be pushed to a more expensive product 
(for both the state and the patient) in order to increase the PBM’s rebates. 

Furthermore, we strongly believe that the Administration and Legislature have a responsibility to our state’s small businesses, to 
carefully consider the ultimate impact of their actions and the contracts they execute and approve on behalf of the State and the 
impact employees and retirees. Fiscal impact calculations must consider factors beyond the narrow scope of line item “savings” 
promised in a proposal from the fifth largest company in America [only WalMart (1), Amazon (2), Exxon Mobil (3), and Apple (4) 
are larger according to Fortune] and include provisions in any contract affirmatively stating that all Louisiana laws apply to the 
OGB contract—that as a government health plan, it is not an ERISA plan—and that pharmacies be reimbursed their actual costs 
and not be “steamrolled” by a huge conglomerate, jeopardizing jobs, small businesses, and local and state tax revenue. 

We find it troubling that OGB has posted a document “Fact vs Fiction” on their website that contains information fed to them by 
CVS Caremark [it initially had the CVS Caremark logo on it!] that we know to be incorrect: that their network contains “more than 
600 independent Louisiana pharmacies.” Louisiana having more than 600 independent pharmacies is fiction, not fact, which makes 
us question the other supposed “Facts” that CVS has stated. 

About That Flu Season Dr. Guidry Spoke About Along with cooler weather, comes flu season and your patients seeking a flu 
shot. Are you offering the convenience of “curbside” flu shots and promoting the fact that you are doing so? If not, it is something 
to consider!  Louisiana’s flu season typically begins in late October but yesterday The Advocate quotes Dr. Julio Figueroa, chief of 
infectious diseases and LSUHSC saying “The best time to get a flu shot is now, because the protection the shot provides can take a 
few weeks to kick in.”  

Reasons that the flu tends to be worse in the fall and winter include 1) the influenza virus’ preference for cooler, dry weather “as 
it’s viral capsule can survive better in those conditions,” and 2) “the fact that people begin to spend more time indoors making the 
virus more easily spread from person to person.”  

LDH’s Influenza Surveillance webpage contains a notation “Due to ongoing COVID-19 response in Louisiana, weekly Influenza 
Surveillance Reports are not available at this time. To view U.S. Influenza Surveillance Reports, visit CDCs FLUVIEW). As of the 
week ending September 19th, three Midwest states—Iowa, Nebraska, and Missouri, were the only ones reporting an uptick in flu 
cases. 

There is a high level of interest in this year's flu season and a number of unknowns. Will the precautions in place to prevent 
COVID-19 transmission—frequent handwashing, social distancing, face coverings-- reduce cases of flu as well? Will more 
Americans that the usual 45% of adults opt to get a flu shot? The Advocate story noted that Louisiana has the second lowest flu 
vaccination rate of any state at 37.2% of adults—just over one in three adults.  

Updates from Louisiana Medicaid Pharmacy Program Today (October 2), LDH issued new one-page issue of  Pharmacy Facts 
with three Medicaid Pharmacy announcements: 1) federal rebate updates for Catapres patches and the  numbers to call if you 
encounter any trouble with claims for Catapres patches, 2) a reminder that as of September 15th, Medicaid is reimbursing for flu 
shots (and other adult vaccines as of July 1st); if you are having any problems with claims for either let them know and 3) 
community pharmacies should promptly notify LDH’s Medicaid Pharmacy Program by phone if their NPI changes and then begin 
using the new number on claims. (Each month, LDH sends a file to the MCOs of all pharmacies who qualify for the FFS minimum 
dispensing fee and they need it for the file to be accurate). 

https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
http://www.lipanow.org/
https://fortune.com/company/cvs-health/fortune500/
https://info.groupbenefits.org/docs/OGBforms/News/2020/CVSFactVsFiction.pdf
https://www.nola.com/news/coronavirus/article_2a119374-035e-11eb-a18a-1f4bcc471889.html
https://ldh.la.gov/index.cfm/page/3181
https://www.cdc.gov/flu/weekly/
https://ldh.la.gov/assets/docs/BayouHealth/Pharmacy/PharmFacts/PharmacyFacts_10.2.20.pdf
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HHS Secretary Has Extended the COVID Public Health Emergency This afternoon, HHS Secretary Alex Azar tweeted that he 
has extended the public health emergency that will expire October 23rd an additional 90 days. One result of this will be that the 
very earliest that the enhanced FMAP funding (6.2%) for Louisiana’s Medicaid program can end will be the end of the first 
calendar quarter of 2021 (March 31st). Medicaid eligibility for any current enrollee—even those who are no longer eligible because 
of their income—will now continue until around January 21st under this new order. We can expect to see Medicaid enrollment 
increase each month until then and Governor Edwards has previously stated he expects LDH to take up to six months to process 
the closures for persons who no longer qualify once the maintenance of effort (MOE) condition is lifted.  

Leadership Changes at LDH and OGB LDH announced late on Friday that Dr. Joseph Kantor will serve as Interim Assistant 
Secretary of the Office of Public Health. This is the position that was previously held by Dr. Alex Billoux  Dr. Kantor—who gave 
testimony on COVD and “herd immunity” before a legislative committee this week that was widely reported on—is currently the 
assistant State Health Officer (to Dr. Jimmy Guidry) and also the Medical Director for OPH’s Region One (New Orleans Region. 
Earlier this week, we learned that the acting OGB Director Renita Ward Williams will be leaving OGB effective October 15 th.  

Rutledge vs PCMA Preview On Tuesday evening, our federal partner NCPA hosted a webinar that featured a discussion of 
Rutledge vs. PCMA—including all the implications of the case being heard by only eight justices of the Supreme Court due to 
current vacancy.  You can listen to a recording of the webinar here. The bottom-line conclusion from the attorneys involved in the 
case: “Because Arkansas still needs five votes, Justice Ginsberg’s death is a bit like going into an argument with a vote already 
cast against the State.” A majority—at least five votes—is required to render a decision and any new justice confirmed during the 
term likely would not vote on Rutledge because he or she was not present for the argument. 

If a majority of justices cannot be reached, the two possibilities are 1) the Court could decide to hold the case over for re-argument 
with a full slate of nine justices or 2) the Court could “dispose” of the case by an evenly divided Court, which does not set a 
precedent but results in an affirmation of the decision by the Eighth Circuit Court of Appeal.  

There was a lot of discussion as to what would happen if the Court is evenly divided, but the attorneys stressed this is just for 
information and not because they have any reason to believe that a 4—4 tie is the probable outcome. They stated that this ERISA 
issue is a much harder one to gauge the respective positions to expect from conservative justices and liberal justices. Court 
watchers have found no guidance on how the current nominee, Judge Amy Comey Barrett, would rule in Rutledge because Judge 
Barrett has never authored an opinion directly addressing ERISA preemption in court or in a law review article. One of her 
opinions addressed labor law preemption, but it was not helpful in this analysis.  

One future possibility is that the Supreme Court could choose to take a “replacement case” and hear one or both of the other PBM/
ERISA preemption cases that are “working their way up.” The North Dakota 8th Circuit case - Pharmaceutical Care Management 
Association v. Mylynn Tufte, et al. (Tufte is the State Health Officer of N.D.) and the Oklahoma 10th Circuit case - Pharmaceutical 
Care Management Association v. Mick Mulready, et al. (Mulready is the Insurance Commissioner). The Court has already 
recognized the importance of the issues and invested significant time in looking at ERISA preemption and the issues at stake in 
Rutledge, so they may take up a second ERISA preemption case if Rutledge is a 4-4 decision. Of the two, Tufte is further along the 
road to the Supreme Court and more directly associated with Rutledge because they are both in the 8th Circuit, but that does not 
guarantee it would be the next case taken by the Court. 

ERISA’s scope does not even apply to all self-funded plans as it does not cover government plans (state, including Louisiana 
Office of Group Benefits, parish, city), worker’s compensation plans, and plans secured through private purchase. Therefore, even 
if the Supreme Court declares that ERISA preempts State laws regulating PBM reimbursements to pharmacies, States should be 
able to continue to apply their laws to non-ERISA plans. 

Rutledge is being heard on the second day of the October Term 2020 and while a decision could come as late as June 30, 2021, 
since it is being heard so early in the session, attorneys are thinking a decision could come by March 31st.  

https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
http://www.lipanow.org/
https://www.scotusblog.com/2020/10/case-preview-courts-newest-erisa-dispute-will-clarify-states-authority-to-regulate-prescription-drug-middlemen/
http://ncpa.co/media/video/2020/Rutledge-v-PCMA-What-YOU-Need-To-Know-TRIM.mp4
https://www.supremecourt.gov/oral_arguments/argument_calendars/MonthlyArgumentCalOctober2020.pdf
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Rutledge “Watch Party” Being Hosted on Tuesday by PUTT If you don't want to worry about searching for live streams on C-
SPAN of the Supreme Court oral arguments, PUTT has invited all LIPA members to join the Watch Party they are hosting for 
members and friends. They plan to begin broadcasting on Tuesday morning (October 6th) at 8 A.M. Louisiana time with 
SCOTUS' live stream oral arguments, plus commentary by special guests from the Arkansas Pharmacy Association. You can log in 
and out throughout the day to monitor the proceedings. You will have the opportunity to chat in real time with other PUTT 
members and friends on "Team Rutledge." Registration is required— but you only need to input first and last name and e-mail 
address—and you can register at this link: Register Here. 

To “bring yourself up to speed” you might also want to check out PUTT’s new Special Edition: Battleground SCOTUS podcast 
episode on the  Pharmacy Podcast Network. PUTT’s Executive Director Monique Whitney—with whom LIPA works closely—
along with American Pharmacy Association (APA) representatives with be discussing the history of Rutlege vs PCMA, possible 
outcomes, and how pharmacy could be affected in all states. 
 
Medicaid Enrollees Have Received Their “Packets” for 2020 Open Enrollment Louisiana Medicaid recipients should have 
received their quite “thick” packet of information for Open Enrollment which will run this year from October 15 to 6 PM on 
November 30th. The packet we have seen—and that was mailed to a Medicare-Medicaid dual eligible who is enrolled in a 
Medicaid MCO for behavioral health only—contained the following: 

• White two- page letter (front and back for first page);  

• Yellow Health Plan Enrollment Form; 

• Gray Dental Enrollment Form;  

• “Here’s how to enroll” flyer printed in color on cardstock (front and back); 

• Comparison information for the five MCOs (two 8 ½ x 14 pages, front and back); 

• Dental plan comparison chart (8 ½ x 14 page); and  

• Business reply envelope addressed to Healthy Louisiana at a Post Office Box in Atlanta. 

This six-week window from October 15th through November 30 is the only time that your patients who have Medicaid coverage 
can change to a different Medicaid MCO without “good cause”. We know that many Medicaid enrollees are “auto assigned” to an 
MCO and that the MCO that they are currently enrolled in may not be the one that best meet their needs.  The Medicaid MCOs 
use different PBMs whose formularies and practices differ.  Regarding “practices”, see for example, a side-by-side comparison of 
prior authorization denials (the Pharmacy Claims Comparison Table 24.1 on Page 42 of the Medicaid Managed Care 
Transparency Report 2019).  

As a member of LIPA, you have access to Amplicare software to assist your patients—Medicare open enrollment begins October 
15th as well—in selecting the plan that best meets their needs. 

https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
https://www.facebook.com/pages/Louisiana-Independent-Pharmacies-Association-LIPA/940885072595774
http://www.lipanow.org/
https://us02web.zoom.us/webinar/register/WN_wkfRzCJFSGKkj801zRUiTw
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.votervoice.net_BroadcastLinks_Dp-5Fz3ft78jJgDcfaGcs3yQ&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=K0ep5LeFMBxYyRHndI0GudO9zP4caDmwr84OLtYdUW4&m=FNiSXfLZl1HpPgDxWubZ75En4GrdsjY-SrUnRxIi3mA&
https://ldh.la.gov/assets/HealthyLa/Act212/AnnualTransparency2019FINAL.pdf
https://ldh.la.gov/assets/HealthyLa/Act212/AnnualTransparency2019FINAL.pdf
https://www.amplicare.com

